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DECISION AND ORDERS
BY CHAIRMAN LIEBMAN AND MEMBER SCHAUMBER

On November 10, 2008, Administrative Law Judge
Steven Fish issued the attached decision. The Respon-
dents filed exceptions and a supporting brief, and the
General Counsel filed an answering brief.

The National Labor Relations Board' has considered
the decision and the record in light of the exceptions and
briefs and has decided to affirm the judge’s rulings, find-
ings,” and conclusions and to adopt the recommended
Order as modified and set forth in full below.’

! Effective midnight December 28, 2007, Members Liebman,
Schaumber, Kirsanow, and Walsh delegated to Members Liebman,
Schaumber, and Kirsanow, as a three-member group, all of the Board’s
powers in anticipation of the expiration of the terms of Members Kir-
sanow and Walsh on December 31, 2007. Pursuant to this delegation,
Chairman Liebman and Member Schaumber constitute a quorum of the
three-member group. As a quorum, they have the authority to issue
decisions and orders in unfair labor practice and representation cases.
See Sec. 3(b) of the Act.

? The Respondents have excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

In addition, some of the Respondents’ exceptions imply that the
judge’s rulings, findings, and conclusions demonstrate bias and preju-
dice. On careful examination of the judge’s decision and the entire
record, we are satisfied that the Respondents’ contentions are without
merit.

No exceptions were filed to the judge’s finding that the Respondents
did not violate Sec. 8(a)(5) by eliminating a 40-percent cap in their
usage of employees from outside agencies. With respect to the judge’s
finding that the Respondents violated Sec. 8(a)(5) by failing to meet
with the Union and timely and completely provide information to the
Union, the Respondents do not except to the judge’s findings that the
information requested by the Union was relevant or that the Respon-
dents failed to meet with the Union. Instead, they argue only that the
judge erred by rejecting their affirmative defenses. We agree that the
judge properly rejected those defenses, for the reasons discussed in his
decision.
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ORDER

A. The National Labor Relations Board orders that the
Respondent, Monmouth Care Center, Long Branch, New
Jersey, its officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Failing and refusing to bargain in good faith with
SEIU 1199 New Jersey Health Care Union (the Union)
by failing to meet at reasonable times for the purpose of
collective bargaining with the Union as the exclusive
representative of the employees in the following unit:

All employees employed by Monmouth at its Long
Branch, New Jersey facility excluding all resident
nurses, office clerical employees, supervisors, watch-
men and guards.

(b) Failing and refusing to timely and completely sup-
ply information to the Union that is relevant and neces-
sary to the Union’s performance of its duties as the ex-
clusive collective-bargaining representative of its unit
employees.

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) On request, bargain with the Union at reasonable
times in good faith until agreement is reached or a bona
fide impasse is reached, and if an understanding is
reached, incorporate such understanding in a written
agreement.

In adopting the judge’s conclusion that the parties were not at im-
passe, Member Schaumber does not rely on the judge’s statements
indicating that impasse could not be found because both parties did not
believe that they were at impasse. See Area Trade Bindery Co., 352
NLRB 172 fn. 3 (2008). In addition, in finding that the Union did not
engage in bad-faith bargaining that excused the Respondents’ duties to
provide information to, and meet with, the Union, Member Schaumber
agrees that, in the circumstances of this case, the Union’s naming of
Respondents’ attorney, David Jasinski, in the original charges did not
constitute bad-faith bargaining. In this connection, he notes that the
Respondents did not file any charges against the Union in this case.
However, Member Schaumber is of the view that, under different cir-
cumstances, naming a party’s attorney in an unfair labor practice
charge might constitute evidence of bad-faith bargaining.

* The judge’s recommended Order requires the Respondents, upon
request, to bargain jointly with the Union at least once a week. The
judge acknowledged that there is a lack of support for this remedy in
extant precedent. Further, the General Counsel neither requested this
remedy before the judge nor alleged that the Respondents are a single
employer or joint employers. Under the circumstances, we find that the
Board’s traditional remedial requirements are sufficient to address the
Respondents’ violations in this case. In Chairman Liebman’s view,
however, such a remedy may be worthy of consideration in a future
case.

We shall modify the judge’s recommended Order and substitute new
notices conforming to this traditional language.
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(b) Furnish to the Union, in a timely and complete
manner, the information requested in the Union’s letters
of August 30, September 12, and November 2, 2005; and
January 20 and 24, February 27, March 13, and June 23,
2006.

(c) Make a reasonable effort to secure any unavailable
information requested in the Union’s letters described
above, and, if that information remains unavailable, ex-
plain and document the reasons for its continued unavail-
ability.

(d) Within 14 days after service by the Region, post at
its facility in Long Branch, New Jersey, copies of the
attached notice marked “Appendix A.>* Copies of the
notice, on forms provided by the Regional Director for
Region 22, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Respon-
dent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to
employees are customarily posted. Reasonable steps
shall be taken by the Respondent to ensure that the no-
tices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or
closed the facility involved in these proceedings, the Re-
spondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former
employees employed by the Respondent at any time
since August 30, 2005.

(e) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region at-
testing to the steps that the Respondent has taken to
comply.

B. The National Labor Relations Board orders that the
Respondent, Milford Manor Nursing Home and Reha-
bilitation Center, West Milford, New Jersey, its officers,
agents, successors, and assigns, shall

1. Cease and desist from

(a) Failing and refusing to bargain in good faith with
SEIU 1199 New Jersey Health Care Union (the Union)
by failing to meet at reasonable times for the purpose of
collective bargaining with the Union as the exclusive
representative of employees in the following units:

Unit T : All employees employed by Milford at its
West Milford, New Jersey facility excluding all regis-

4 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

tered nurses, licensed practical nurses, office clerical
employees, supervisors, watchmen and guards.

Unit II: All licensed practical nurses, employed by
Milford at its West Milford, New Jersey facility ex-
cluding supervisory employees.

Unit III:  All registered nurses, excluding only the Di-
rector and Assistant Director of Nursing employed by
Milford at its West Milford, New Jersey facility ex-
cluding supervisory employees.

(b) Failing and refusing to timely and completely sup-
ply information to the Union that is relevant and neces-
sary to the Union’s performance of its duties as the ex-
clusive collective-bargaining representative of its unit
employees.

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) On request, bargain with the Union at reasonable
times in good faith until full agreement is reached or a
bona fide impasse is reached, and if an understanding is
reached, incorporate such understanding in a written
agreement.

(b) Furnish to the Union, in a timely and complete
manner, the information requested in the Union’s letters
of August 30, September 12, and November 2, 2005; and
January 20 and 24, February 27, March 13, and June 23,
2006.

(c) Make a reasonable effort to secure any unavailable
information requested in the Union’s letters described
above, and, if that information remains unavailable, ex-
plain and document the reasons for its continued unavail-
ability.

(d) Within 14 days after service by the Region, post at
its facility in West Milford, New Jersey, copies of the
attached notice marked “Appendix B.”> Copies of the
notice, on forms provided by the Regional Director for
Region 22, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Respon-
dent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to
employees are customarily posted. Reasonable steps
shall be taken by the Respondent to ensure that the no-
tices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or
closed the facility involved in these proceedings, the Re-

* See fn. 4, supra.
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spondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former
employees employed by the Respondent at any time
since August 30, 2005.

(e) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region at-
testing to the steps that the Respondent has taken to
comply.

C. The National Labor Relations Board orders that the
Respondent, Pinebrook Nursing Home, Englishtown,
New Jersey, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(a) Failing and refusing to bargain in good faith with
SEIU 1199 New Jersey Health Care Union (the Union)
by failing to meet at reasonable times for the purpose of
collective bargaining with the Union as the exclusive
representative of employees in the following unit:

All employees employed by Pinebrook at its English-
town, New Jersey facility excluding all registered
nurses, office clerical employees, supervisors, watch-
men and guards.

(b) Failing and refusing to timely and completely sup-
ply information to the Union that is relevant and neces-
sary to the Union’s performance of its duties as the ex-
clusive collective-bargaining representative of its unit
employees.

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) On request, bargain with the Union at reasonable
times in good faith until full agreement is reached or a
bona fide impasse is reached, and if an understanding is
reached, incorporate such understanding in a written
agreement.

(b) Furnish to the Union, in a timely and complete
manner, the information requested in the Union’s letters
of August 30, September 12, and November 2, 2005; and
January 20 and 24, February 27, March 13, and June 23,
2006.

(c) Make a reasonable effort to secure any unavailable
information requested in the Union’s letters described
above, and, if that information remains unavailable, ex-
plain and document the reasons for its continued unavail-
ability.

(d) Within 14 days after service by the Region, post at
its facility in Englishtown, New Jersey, copies of the

attached notice marked “Appendix C.”® Copies of the
notice, on forms provided by the Regional Director for
Region 22, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Respon-
dent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to
employees are customarily posted. Reasonable steps
shall be taken by the Respondent to ensure that the no-
tices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or
closed the facility involved in these proceedings, the Re-
spondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former
employees employed by the Respondent at any time
since August 30, 2005.

(e) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region at-
testing to the steps that the Respondent has taken to
comply.

Dated, Washington, D.C. April 27, 2009

Wilma B. Liebman, Chairman

Peter C. Schaumber, Member

NATIONAL LABOR RELATIONS BOARD
APPENDIX A

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

(SEAL)

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

® See fn. 4, supra.
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WE WILL NOT fail or refuse to bargain in good faith
with SEIU 1199 New Jersey Health Care Union (the Un-
ion) by failing to meet at reasonable times for the pur-
pose of collective bargaining with the Union as the ex-
clusive representative of employees in the following unit:

All employees employed by us at our Long Branch,
New Jersey facility excluding all resident nurses, office
clerical employees, supervisors, watchmen and guards.

WE WILL NOT fail or refuse to timely and completely
supply information to the Union that is relevant and nec-
essary to the Union’s performance of its duties as the
exclusive collective-bargaining representative of our unit
employees.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
guaranteed you by Section 7 of the Act.

WE WILL on request, bargain with the Union at reason-
able times in good faith until full agreement is reached or
a bona fide impasse is reached, and, if an understanding
is reached, incorporate such understanding in a written
agreement.

WE WILL furnish to the Union, in a timely and com-
plete manner, the information requested in the Union’s
letters of August 30, September 12, and November 2,
2005; and January 20 and 24, February 27, March 13,
and June 23, 2006.

WE WILL make a reasonable effort to secure any un-
available information requested in the Union’s letters
described above, and, if that information remains un-
available, explain and document the reasons for its con-
tinued unavailability.

MONMOUTH CARE CENTER
APPENDIX B

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT fail or refuse to bargain in good faith
with SEIU 1199 New Jersey Health Care Union (the Un-
ion) by failing to meet at reasonable times for the pur-
pose of collective bargaining with the Union as the ex-
clusive representative of employees in the following
units:

Unit I : All employees employed by us at our West
Milford, New Jersey facility excluding all registered
nurses, licensed practical nurses, office clerical em-
ployees, supervisors, watchmen and guards.

Unit II: All licensed practical nurses, employed by us
at our West Milford, New Jersey facility excluding su-
pervisory employees.

Unit III:  All registered nurses, excluding only the Di-
rector and Assistant Director of Nursing employed by
us at our West Milford, New Jersey facility excluding
supervisory employees.

WE WILL NOT fail or refuse to timely and completely
supply information to the Union that is relevant and nec-
essary to the Union’s performance of its duties as the
exclusive collective-bargaining representative of our unit
employees.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
guaranteed you by Section 7 of the Act.

WE WILL on request, bargain with the Union at reason-
able times in good faith until full agreement is reached or
a bona fide impasse is reached, and, if an understanding
is reached, incorporate such understanding in a written
agreement.

WE WILL furnish to the Union, in a timely and com-
plete manner, the information requested in the Union’s
letters of August 30, September 12, and November 2,
2005; and January 20 and 24, February 27, March 13,
and June 23, 2006.

WE WILL make a reasonable effort to secure any un-
available information requested in the Union’s letters
described above, and, if that information remains un-
available, explain and document the reasons for its con-
tinued unavailability.

MILFORD MANOR NURSING AND REHABILI-
TATION CENTER

APPENDIX C

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government
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The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT fail or refuse to bargain in good faith
with SEIU 1199 New Jersey Health Care Union (the Un-
ion) by failing to meet at reasonable times for the pur-
pose of collective bargaining with the Union as the ex-
clusive representative of employees in the following unit:

All employees employed by us at our Englishtown,
New Jersey facility excluding all registered nurses, of-
fice clerical employees, supervisors, watchmen and
guards.

WE WILL NOT fail or refuse to timely and completely
supply information to the Union that is relevant and nec-
essary to the Union’s performance of its duties as the
exclusive collective-bargaining representative of our unit
employees.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
guaranteed you by Section 7 of the Act.

WE WILL on request, bargain with the Union at reason-
able times in good faith until full agreement is reached or
a bona fide impasse is reached, and, if an understanding
is reached, incorporate such understanding in a written
agreement.

WE WILL furnish to the Union, in a timely and com-
plete manner, the information requested in the Union’s
letters of August 30, September 12, and November 2,
2005; and January 20 and 24, February 27, March 13,
and June 23, 2006.

WE WILL make a reasonable effort to secure any un-
available information requested in the Union’s letters
described above, and, if that information remains un-
available, explain and document the reasons for its con-
tinued unavailability.

PINEBROOK NURSING HOME

Laura Elrashedy, Esq., for the General Counsel.
Alex Tovitz, Esq. (Jasinski and Williams, P.C.), of Newark,
New Jersey, for the Respondents.

Ellen Dichner, Esq. (Gladstein, Reif and Meginniss), of New
York, New York, for the Charging Party.

DECISION
STATEMENT OF THE CASE

STEVEN FISH, Administrative Law Judge. Pursuant to charges
and amended charges, filed by SETU 1199 New Jersey, Health
Care Union (the Union, the Charging Party, or Local 1199), the
Regional Director for Region 22 issued several complaints,
including a second amended consolidated complaint on April
30, 2007, which alleged that Monmouth Care Center (Respon-
dent Monmouth), Milford Manor Nursing and Rehabilitation
Center (Respondent Milford), and Pinebrook Nursing Home
(Respondent Pinebrook, and collectively called Respondents),
have violated Section 8(a)(1) and (5) of the Act, by failing to
meet with the Union for purposes of negotiating a successor
collective-bargaining agreement, and by failing to timely pro-
vide to the Union, relevant and necessary information. The
complaint also alleges that Respondents Monmouth and Pine-
brook, violated Section 8(a)(1) and (5) by unilaterally changing
terms and conditions of employment by eliminating a 40-
percent cap in agency personnel usage.

The trial with respect to the allegations in the complaint was
held before me on October 23-26 and November 26, 2007, and
January 3 and 14, 2008. Briefs have been filed by Respondents
and the General Counsel, and have been carefully considered.

Shortly after the briefs were received, Respondents’ counsel
submitted a two-page letter, which he requested to be treated
and accepted as a reply brief. The General Counsel replied in a
one-page letter, responding in part to Respondents’ letter, and
requesting that the reply brief be stricken, since it was not ac-
companied by a motion for leave to file such a brief. Fruehauf
Corp., 274 NLRB 403 fn. 2 (1985).

However, Respondents did request that I accept the reply
brief in its letter, and I believe that this is sufficient. Inasmuch
as the General Counsel did respond to the reply brief, in her
letter, and the reply brief is short and would not delay rendering
a decision, I shall deny the General Counsel’s request that Re-
spondents’ reply brief be stricken, and grant Respondents’ re-
quest that the reply brief be accepted. I shall also accept the
General Counsel’s submission as a reply to Respondents’ reply
brief.

On the entire record,' including my observation of the de-
meanor of the witnesses, I make the following

FINDINGS OF FACT
1. JURISDICTION AND LABOR ORGANIZATION

Respondents are all long-term health care facilities, located
in Englishtown (Respondent Pinebrook), West Milford (Re-

! Subsequent to the close of the hearing, the General Counsel re-
quested the introduction into the record of GC Exhs. 59, 60(a) and (b),
and 61. Respondents requested the introduction of R. Exh. 52. Neither
party objected to the receipt into evidence of these documents. I there-
fore receive GC Exhs. 59, 60(a) and (b), and 61; and R. Exh. 52 into the
record. Further the General Counsel also submitted after the close of
the hearing the charges filed in Case 22-CA-27829, which had inad-
vertently been left out of the formal papers. I shall also receive these
documents into evidence as well.
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spondent Milford), and Long Branch (Respondent Monmouth),
New Jersey. Each of the Respondents had gross revenues in
excess of $100,000 and purchased goods valued in excess of
$5000 directly from points outside the State of New Jersey.
Respondents admit and I find, that each of them are and have
been employers’ engaged in commerce within the meaning of
Section 2(2), (6), and (7) of the National Labor Relations Act
(the Act).

It is also admitted and I so find that the Union is a labor or-
ganization within the meaning of Section 2(5) of the Act.

II. PRIOR RELATED CASE

Milford Manor Nursing, 346 NLRB 50 (2005). On January
7, 2004, the Union filed a grievance, alleging that Respondent
Milford violated a contractual provision which limited Respon-
dent Milford’s use of agency personnel to 40 percent of total
staffing. The Union thereafter requested certain information
from Respondent Milford, with respect to that grievance.

On January 18, 2005, the Union filed a charge against Re-
spondent Milford alleging that it refused to supply such infor-
mation. Region 22 issued a complaint on March 31, 2005,
alleging that Respondent Milford violated Section 8(a)(1) and
(5) of the Act by refusing to supply certain information to the
Union.

A hearing was held before Administrative Law Judge Morris
on June 7 and 17, 2005, and he issued a decision on August 18,
2005, finding that Respondent Milford had violated Section
8(a)(1) and (5) of the Act, by failing to furnish all of the infor-
mation requested by the Union, which decision was affirmed by
the Board on December 13, 2005. (346 NLRB 50 (2005)).

The decision related that the Union requested information
concerning a grievance it had filed that Respondent Milford had
violated the provisions of the contract, which provides that
Respondent Milford may increase the percentage of agency
employees to no more than 40 percent. The judge further found
that Respondent Milford thereafter supplied some but not all of
the information requested by the Union, and that the Union by
Larry Alcoff, sent an additional information request to Respon-
dent Milford, dated July 23, 2004, clarifying what information
still had not been provided.

Respondent Milford did not supply the information requested
in the July 23, 2004 letter from the Union.

On October 13, 2004, the arbitration commenced. Helen
Wrobel, the attorney for the Union, requested the balance of the
information requested. Respondent Milford’s position was that
“they did not have the documents that we had requested. They
had provided us with whatever they had. . .. They did not have
additional information. . . . It was not kept by them. It was
agency records.” The arbitrator ruled that Respondent Milford
had 30 days to provide the additional information to the Union.

On November 23, 2004, Wrobel wrote to the arbitrator,
pointing out that Respondent Milford still had not supplied all
of the information requested. A second day of hearing was
scheduled for January 31, 2005. At that time, Respondent Mil-
ford furnished some additional information, but its attorney
stated that they “do not have access to all of the documents.”
The arbitrator ordered that Respondent Milford was to make
available its books and records “for the Union to conduct an

audit”. The Union never conducted an audit, claiming that it
did not have and auditor available to conduct the examination.

Based upon these facts, the judge concluded that the infor-
mation requested by the Union in its July 23, 2004 letter was
relevant. The judge then rejected Respondent Milford’s de-
fense, that it had produced all of the information that it had in
its possession, but could not produce the information which
was in the agency’s possession. Citing United Graphics, 281
NLRB 463, 466 (1986), he concluded that Respondent Milford
had not demonstrated that the information that it did not supply
is unavailable, and that it was obligated to request such infor-
mation from the agencies.

The judge found that Respondent Milford had thereby vio-
lated Section 8(a)(1) and (5) of the Act, and ordered it to fur-
nish to the Union the information in its possession requested in
the Union’s July 23, 2004 letter, and that it “make a reasonable
effort to secure the other information requested in the Union’s
letter, and if that information remains unavailable, explain or
document the reasons for its unavailability.”

The Board in its decision, affirming Judge Morris’s decision,
stated in a footnote, that “the record supports the Judge’s find-
ing that, at the time the charge was filed on January 18, 2005,
the Respondent had not provided the information requested by
the Union. Thus, there was an 8(a)(5) violation. To the extent
some information may have been supplied later, these matters
can be addressed in compliance proceedings.”

In the attempt to comply with the Board’s Order, Respondent
Milford by its attorney, David Jasinski, sent a letter to Julie
Pearlman Schatz, the Union’s attorney in that case, dated June
1, 2006. The letter referred to documents submitted as attach-
ments, allegedly in compliance with the Board Order. The
attachments contained some information regarding agency
usage for certain periods in 2003 and 2004.

III. BACKGROUND AND BARGAINING HISTORY

The three Respondents are all managed by the same man-
agement company, Gericare, and have the same owners. Elea-
nor Harris the human resources director for Gericare, serves in
that same capacity for each of the Respondents’. David Jasin-
ski has been the attorney for all three Respondents, since the
mid- to late 1990s.

All of the Respondents have had a long-term bargaining rela-
tionship with the Union, which preceded Jasinski’s tenure as
attorney for these facilities. When Jasinski began representing
the Respondents, the Union representing their employees was
Local 1115 Nursing Home and Hospital Employees Union, a
Division of 1115 Joint Board (Local 1115). Thereafter, Local
1115 was merged into Local 1199 and each of the Respondents
continued to recognize Local 1199 after the merger, as well as
continuing to apply the terms of the collective-bargaining
agreements then in effect between Local 1115 and the Respon-
dents, to their employees employed at their respective facilities.

The record reveals that the parties have never executed a
fully integrated collective agreements since the merger. Rather
during the bargaining for new contracts, the parties have exe-
cuted Memorandums of Understandings (MOUs), under which
the parties agreed to apply the terms of their prior agreements,
(which were the contracts between Local 1115 and the Respon-
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dents), as modified by the terms of the MOUs. The prior bar-
gaining was conducted jointly for all three Respondents, and
the MOUs executed by the parties, were single documents,
executed by Jasinski or Harris on behalf of all three Respon-
dents, as well as by various union representatives and bargain-
ing unit members from the three facilities.

The parties dispute whether or not licensed practical nurses
(LPNs) are included in the bargaining units of the three facili-
ties, and as will be detailed below, there was discussion of the
issue at several bargaining sessions. Jasinski testified that it
was his “understanding” from his involvement with the nego-
tiations at these facilities, that LPNs were not included in the
units. Jasinski did not testify as to the basis of his “understand-
ing,” or any other evidence that supports such a position, other
than the Union never raised the issue during the three prior
negotiations that he conducted (1998, 2001, and 2002).

However, I do not credit Jasinski’s vague and unconvincing
testimony in this regard, since documentary evidence in the
record, supports the position of the General Counsel and the
Union, that LPNs have been and are part of the bargaining unit
at all three facilities.

The MOU signed on August 7, 2001, by Jasinski on behalf
of all three Respondents, specifically provides for a minimum
rate for LPNs as well as for other classifications. This evidence
along would be sufficient to conclude that LPNs were in the
units.

Moreover, an examination of the full collective-bargaining
agreements, signed by Respondents with the Local 1115,
(which the parties agreed to incorporate in the subsequent
MOUs), provides further support for this conclusion.

The record includes a collective-bargaining agreement be-
tween Local 1115 and Respondent Monmouth, entered into on
November 22, 1991, and effective from June 1, 1991, for a
period of 4 years, with a provision for an automatic renewal for
4 more years, unless either party notifies the other in writing 9—
12 days prior to the expiration. The Agreement also permits, at
the option of the Union, the right to renegotiate yearly “wages,
hours and general conditions of employment as the Union re-
quests.” It further provides for binding interest arbitration in
the event of failure of the parties to agree. It also gives the
Union the right to reopen the contract in the third year, to nego-
tiate wages and hours, and for binding interest arbitration in the
event of a failure to agree.

The unit described in this contract includes “all employees
excluding registered nurses, office clerical employees, supervi-
sors, watchmen and guards.” Thus, LPNs are not specifically
mentioned in the inclusions or exclusions. However, the
schedule for wage increases does make specific reference to
LPNs, providing for wage increases for LPNs from $5 to $20
per week, on five different dates, between June 1, 1991, and
December 1, 1993, as well as different minimum rates for
LPNs from $340 to $370 on these dates. Further the Agree-
ment specifies that in November 1992 and November 1993,
discussions will be held between Respondent Monmouth and
Local 1115 “regarding any rate adjustments from the state of
New Jersey to be applied to the December 1992 and December
1993, Licensed Practical Nurse increase.”

The record also reflects that on December 1, 1994, an arbi-
tration decision was issued by Arbitrator Leon Reich involving
Local 1115 and Respondent Monmouth. The award reflects
that on July 18, 1994, the parties entered into a MOU extending
their collective-bargaining agreement dated November 22,
1991, through May 3, 1008, with certain modifications. The
parties also agreed to arbitrate wages for the LPNs and the Blue
Collar® employees. The decision further reflects that the wage
rate were to be fixed by the Arbitrator within parameters agreed
to by the parties and characterized by them as floor rates and
ceiling rates. The Arbitrator in his decision provided for
$10.00 per week and two $10.00 increases and three $5.00 per
week increases on various dates for blue collar employees, and
raises of $25, $10, and three $5 per week increases for LPNs on
various dates.

The record also establishes that Respondent Milford and Lo-
cal 1115 executed two collective-bargaining agreements dated
October 22, 1990, effective from March 1, 1989, for 4 years.
One of the two contracts, specifically covers LPNs only, “ex-
cluding supervisory employees,” and covers and specifically
calls for wage increases for LPNs. The other contract covers a
unit including all employees excluding LPNs, RNs, and various
other exclusions. This contract and a wage increase portion,
divides employee increases into categories of class 1 (identical
to class 1 employees on the contract between Respondent
Monmouth and Local 1115), and for cooks and assistant cooks.

Finally, payroll records submitted for Respondent Mon-
mouth, revealed that its LPNs had union dues deducted from
their salaries, and Harris conceded that the employees in the
records, including LPNs submitted were “union employees.”

Accordingly, based on the above, I conclude that LPNs were
included in units represented by all three Respondents.’

IV. THE 2001 NEGOTIATIONS

Prior to 2001, all three Respondents had engaged in a prac-
tice of using employees of outside agencies to fill in for bar-
gaining unit employees, on a “need basis.” The Union had
been aware of the practice, but apparently had not protested,
until sometime in 2001, when the Union filed a grievance, pro-
testing this practice at Respondent Pinebrook. The grievance
was scheduled for arbitration, while the parties were bargaining
for a new contract.

The record does not reveal what provisions of the contract
that the Union contended that Respondent had violated by its
use of agency employees. The contract between the Union and
Respondent Pinebrook had no provision dealing with the use of

% The blue collar employees are not defined in the decision. How-
ever the contract divides the unit into class 1 employees and LPNs.
Class 1 employees includes ward clerks, nurses aides, orderly, atten-
dants, diet aides, dishwasher, kitchen helper, porter, maid, laundry
worker, housekeeper, telephone operator and combination receptionist.
Class 1 employees appear to be blue collar employees in the award.

* Based on this bargaining history, I find that in the case of Respon-
dent Milford, there were separate contracts and separate units. One unit
covers LPNs the other all employees except for LPNs and RNs. The
record also indicates a third unit including all RNs only was also in
existence and that Respondent Milford recognized the Union as the
representative for that unit.
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agency employees. However, the contract did provide that “no
bargaining unit employees work shall be done by a nonbargain-
ing unit employee.” The contract also prohibits Respondent
from subcontracting unit work without the written consent of
the Union.*

All three Respondents bargained jointly over the terms of a
new agreement in 2001. The issue of the use of agency em-
ployees by all of the Respondents was discussed. Jasinski, on
behalf of the Respondents, explained that in order to have
flexibility, the Respondents needed to continue to use agency
employees. The Union recognized this explanation, which was
a practice not uncommon in the industry. However, the Union
indicated that there should be a cap on the number of agency
employees used by the Respondents, and proposed that should
agency employees be employed for a period of time, that em-
ployees should be placed into the unit.

After back and forth negotiations over these and other issues,
the parties on August 7, 2001, executed an MOU, which con-
tained a number of modifications to the prior Agreements, in-
cluding an agreement on the use of agency employees.

This provision states the “Employer retains the right to util-
ize Agency personnel to a maximum of 25 % of total staffing
and all agency personnel employed after (1) year after the rati-
fication shall become union members after that time.”

According to Jasinski’s uncontradicted testimony, it was
agreed upon during the negotiations that the Union would be
responsible for monitoring the 25-percent figure, and that it was
his “understanding,” that the 25-percent cap would be meas-
ured on a 1-year basis.’

It was also agreed in the MOU, that the Union would with-
draw its pending arbitration with Respondent Pinebrook, which
as related above, concerned the use of agency employees.

V. THE 2002 NEGOTIATIONS

The Union, as permitted under the terms of the Agreements,
requested reopening of the contracts after 1 year. During these
negotiations, which were again conducted jointly, the parties
agreed to various modifications of the current Agreements,
including an Agreement by all three Respondents to contribute
to the Union’s health and welfare fund, as well as modification
of the agency clause. In that regard, the Respondents proposed
and the Union agreed to increase the percentage of agency em-
ployees to no more than 40 percent, with all other language to
remain the same.

During these negotiations, Stacy Harris who was one of the
representatives of the Union at these sessions, specifically
agreed with the position of the Respondents, that the 40-percent
cap is based on a 1-year period.®

The MOU was executed on December 14, 2002, and the con-
tracts were extended to March 31, 2005, for all three Respon-
dents.

4 Pars. 15 and 19 of the contract between Local 1115, and Respon-
dent Pinebrook. Similar clauses exist in the contracts between Local
1115 and Respondents Monmouth and Milford.

* Eleanor Harris corroborated Jasinski’s testimony as to these issues.

¢ Based on the undenied testimony of Eleanor Harris. Stacy Harris
did not testify.

Subsequently as I related above, the Union filed a grievance
with Respondent Milford, contending that it had violated the
40-percent cap. The grievance was filed on January 7, 2004,
and asserted that Respondent Milford had allowed, “more than
40% of Agency workers to work in union positions.”

The grievance was set for arbitration, and the arbitration
commenced on October 13, 2004. The Union called one wit-
ness, an employee who testified that Respondent Milford had
used agency employees and also admitted on cross-
examination, that some employees at the facility, refused to
work overtime, which necessitated that Respondent Milford
utilize the services of agency employees.

Respondent Milford, by Jasinski took the position that it had
not violated the 40-percent cap and that the calculation of the
40-percent cap is computed on a yearly basis. The Union’s
attorney, Helen Wrobel, at the time, did not disagree or agree
with Jasinski’s assertion. She stated that the contractual lan-
guage is unclear in terms of whether it is calculated on a
weekly, monthly, or yearly basis.

During the first day of the arbitration, Wrobel asked Re-
spondent for the balance of the information that it had previ-
ously requested. The arbitrator ruled that Respondent Milford
has 30 days to provide the additional information to the Union.

On November 23, 2004, Wrobel wrote to the arbitrator,
pointing out that Respondent had not supplied all of the infor-
mation requested. A second day of hearing was scheduled for
January 31, 2005, during which Respondent Milford supplied
some additional information, but stated that “they do not have
access to all of the documents.” The arbitrator ruled that Re-
spondent Milford was to make available its books and records
for the Union to conduct an audit. As also related above, the
Union did not send an auditor, informing Jasinski, that the Un-
ion could not afford to pay an auditor to review the books.

VI. THE 2005 GRIEVANCES

In late 2005, the Union filed grievances against all three Re-
spondents, alleging that they violated the contractual provisions
that required the Respondents to place agency employees in the
unit, upon completion of 1 year’s work for each facility. An
arbitration hearing was scheduled, but has been adjourned, by
agreement of all parties in March 2007, since some of the in-
formation requests made by the Union with respect to these
arbitrations, are part of the complaint in this case.

VIL. THE 2005 NEGOTIATIONS
A. The Union’s Perparations for Negotiations

Larry Alcott was an International representative for the Un-
ion, with over 20 years’ of experience with the SEIU in various
capacities. He has negotiated numerous contracts involving
nursing homes throughout the country, including 50 or 60 con-
tracts in the State of New Jersey. Alcoff, in late 2004 and early
2005 conducted training sessions for the negotiators for the
Union, which included Uma Pimplaskar and Justin Foley, who
conducted the initial bargaining sessions with all three Respon-
dents. Alcoff instructed the union negotiators to start off nego-
tiations, by sending “sort of a signal of the direction of bargain-
ing what the goals of the Union were, and what we hoped to
accomplish.” Alcoff reviewed the goals that the Union was
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trying to achieve. The goals included minimum standards for
wages, affordable health care, which included persuading em-
ployers who participated in the Greater New York Fund, to
absorb the increases that the Fund had reported to the Union
were necessary, and improvements in retirement benefits. At
no time did Alcoff tell the negotiators that any of there goals
are “non negotiable,” and he testified that in fact the Union has
not achieved statewide standards at all for employers.

B. The Tuchman Agreement

Morris Tuchman is a labor attorney, who negotiates on be-
half of 20-30 New Jersey long-term health care facilities. An
Agreement between the parties was in effect, when negotiations
for a new agreement commenced in early 2005, and tentative
agreement was reached in late April or early May.” The new
agreement was signed in early June 2005, and it runs from
April 1, 2005, through June 15, 2009. Both the new and old
“Tuchman Agreement” contained identical “most favored na-
tions clauses.” The clause in pertinent part reads as follows:

Article 35—Most-Favored-Nations

35.1. The Union, having committed itself to achieving
better working conditions for all employees in the nursing
home industry, represents that it intends to provide the
same conditions for workers in all nursing homes with
which it has collective bargaining agreements.

35.2. In the event the Union enters into an collective
bargaining agreement . . . on or after April 1, 2005 with a
proprietary nursing home in New Jersey which provides
for more favorable economic terms and conditions to the
employer than those contained herein, such more favor-
able terms and conditions shall automatically be applicable
to the employers, except that this provision shall not apply
. . . [listed are exceptions not applicable to the Respon-
dents].

35.3. This provision will apply only to the net eco-
nomic impact reflected by the modifications provided for
in this Agreement.

Notwithstanding this most favored nations clause in that con-
tract, there has been no assertion made by any of the Employers
therein, that the clause has been violated by the Union, requir-
ing a change in their contracts. Further, even among the Em-
ployers included in the Tuchman Agreement, there are some
different economic terms, with regard to pay and benefits, but
no employer has invoked the most favored nations clause in a
grievance. The Union has agreed to contracts with numerous
employers in the industry, outside of the Tuchman Employer’s
in New Jersey with lesser wage packages, and where these
employers did not participate in the Union’s Health Fund. Al-
coff explained further that since the clause applies only to “net
economic impact,” and in the nursing home industry particu-
larly, it is particularly difficult to measure such impact.

C. The Bargaining with Pimplaskar

Pimplaskar represented the Union in the first bargaining ses-
sions for all three facilities. Pimplaskar presented the Union’s

7 Alcoff represented the Union in these negotiations with Tuchman.

initial offer, and went over these proposals. According to
Jasinski, Pimplaskar stated that there are certain terms that were
“not negotiable,” and that the Respondents would have to agree
to it without any negotiations. The items mentioned in this
regard, according to Jasinski were contributions to the Health
and Welfare Fund and the issue of agency usage. Jasinski as-
serts that he responded that this position is bad-faith bargaining,
and everything is subject to negotiations.

Pimplaskar did not testify although she had been subpoenaed
by the General Counsel.®

However, the General Counsel introduced a copy of pages of
the transcript in another NLRB trial, Atrium at Princeton, et al.,
Case 22-CA-27066, wherein Pimplaskar testified on July 10,
2007. In that trial, which involved two nursing homes, also
represented by Jasinski, the Respondents therein had introduced
testimony from Jasinski, that Pimplaskar in initial bargaining
sessions, had stated that some of the union proposals were non-
negotiable, particularly health and welfare and pension contri-
butions. Pimplaskar testified that she did not state that these or
any items in the Union’s proposals that she submitted were
nonnegotiable. She did admit however that she told Jasinski,
that the proposals that were submitted were part of the Union’s
“statewide goals.”

Harris testified that she recalled during these initial sessions
involving all three facilities, that Pimplaskar, after reading
through the Union’s proposals contract proposed, stated that
these would be “no negotiations” with regard to health care,
and some other issues’ Harris adds that she said to Jasinski,
“[I]sn’t this the first day of negotiations? How can she say no
negotiations?” Jasinski allegedly responded, “I know.”

The trial in which Pimplaskar testified was held before Judge
Steven Davis on various dates in July and October 2007. On
April 15, 2008, Judge Davis issued his decision, finding that the
two Respondents therein, Atrium at Princeton LLC d/b/a Pavil-
ions at Forrestal (Atrium) and Princeton Healthcare LLC d/b/a
Pavilions at Forrestal (Princeton), violated Section 8(a)(1) and
(5) of the Act by prematurely declaring impasse, making vari-
ous unilateral changes, unreasonably refusing to meet with the
Union, and by refusing to supply relevant information to the
Union.

Judge Davis, in setting forth the facts of the bargaining ses-
sion held on February 24, 2005, found that Pimplaskar had
stated the “statewide bargaining grievance” committee had met
and formulated “goals” for new contracts, and that the Union’s
proposals reflected those goals.

Judge Davis also recited that Jasinski had testified that Pim-
plaskar had stated that there were a number of provisions that
were non negotiable, including health and welfare benefits and
pension contributions. Judge Davis also recited that Pimplaskar
denied telling Jasinski that the health and welfare and pension
contribution proposals were subject to negotiations. Indeed,
Pimplaskar testified that she stated that all the Union’s propos-

8 Pimplaskar was no longer employed by the Union at the time of the
trial.

? Harris did not recall what the other issues were about which Pim-
plaskar stated that there would be “no negotiations,” and did not re-
member if agency usage was one of the issues.
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als were not subject to negotiations. She also denied that Al-
coff told her that she could not deviate from the Union’s initial
proposals.

Judge Davis also recited that at the next meeting, in March
2005, “according to Jasinski, Pimplaskar repeated that the Un-
ion would not entertain negotiations regarding its health and
welfare or pensions proposals.” Judge Davis’s decision did not
reflect whether Pimplaskar denied making these comments at
the March meeting.'

Judge Davis did not resolve the credibility issues vis & vis
Jasinski and Pimplaskar, concerning Pimplaskar’s alleged
statement at negotiations that certain issues were not negotia-
ble. He apparently found it unnecessary to do so, since he con-
cluded that the Union had in fact bargained over these issues,
and that it had not bargained to the point to insisting to impasse,
on the Union’s “goals.”

Judge Davis’ decision also reflected that following the
March 2005 session, Jasinski claimed that Alcoff phoned him,
and stated that the Union would get the contract it wanted, “one
way or another.” Alcoff allegedly insisted that the Union
wanted the “master agreement” and regardless of what he
(Jasinski) does, the Respondent is “powerless,” adding that he
should not “waste his time” and that he should not even negoti-
ate. Jasinski responded that he intended to negotiate a contract
for the Respondents which will address the needs of the facility
and their employees. Judge Davis observed that Jasinski did
not mention this call in any letter that he sent to the Union
complaining about its alleged bad-faith bargaining.

Judge Davis stated that Alcoff denied having this conversa-
tion with Jasinski, and indeed denied speaking to Jasinski about
the negotiations with the Respondent before he became the lead
negotiator in August 2005. Judge Davis did not resolve the
credibility dispute between Alcoff and Jasinski as to this phone
call.

However, Judge Davis specifically did not credit Jasinski’s
testimony that Alcoff stated during negotiations that he could
not deviate from the terms of the Tuchman contract because of
the most-favored-nations clause in that contract prohibited the
Union from giving the Respondents more favorable provisions.

Atrium also presented testimony in that proceeding from
Odette Machado, who was the Union’s former director of orga-
nizing. She testified that prior to the 2005 negotiations, she met
with Alcoff and together with the Union’s staff, outlined the
Union’s strategy for upcoming negotiations in New Jersey.
Machado stated that Alcoff said that the Union, “had to meet
certain standards . . . in terms of what we needed to settle a
contract and we couldn’t because, . . . we had certain provision
in the (Tuchman or master) contract, for example, the most-
favored-nations clause that we had to be consistent with what it
called for or else the consequence would be that other employ-
ers who had a contract, that was cheaper financially would be
able to call for the same thing if we reduced the standards.”
Machado also stated that Alcoff said that the Union could not

' An examination of Pimplaskar’s testimony at the trial, reveals that
she was not asked about the events at the March meeting, and that
therefore she did not deny Jasinski’s testimony as to what Pimplaskar
allegedly said at that meeting.

settle a contract until the contract “met certain standards” in-
cluding the Benefit Fund, salary and parity increases, and addi-
tional sick days and holidays.

According to Machado, Alcoff told the union agents that the
David Jasinski represented employers would be considered as
one group and identified it as “the bad group” which can’t help
but be an evil employer “which is taking the Union to a place to
the bottom and we cannot meet the standards or get the con-
tracts then we would have to really come down very hard on
them.”

Alcoff essentially denied Machado’s assertions, and testified
that the while the Union did have goals and statewide standards
that it seeks to obtain in contracts across New Jersey, that there
are variations in the Union’s success in that regard. He further
noted that the Union has agreed to contracts that did not meet
these goals or standards, and the goals or standards were not
required of any employers at bargaining. Alcoff further men-
tioned several nursing homes where the Union negotiated con-
tracts in 2005, which differed from statewide standards, and
contained no Benefit Fund provisions. Alcoff further added
that Machado herself had negotiated a contract with Wellington
Nursing Home which did not meet the standards for statewide
bargaining.

Judge Davis discredited Machado’s testimony and credited
Alcoff where their testimony conflicted in these areas, princi-
pally because Machado had run unsuccessfully for union presi-
dent and had been discharged by the Union, and had formed a
rival union which filed a petition to represent the employees of
the Respondent therein. Thus, Judge Davis concluded that her
testimony was affected by her adverse interest to Alcoff and the
Union."!

D. Justin Foley Takes Over the Bargaining on Behalf
of the Union

On or about April 1, 2005, Justin Foley replaced Pimplaskar
as the lead negotiator for the Union. Jasinski testified that
around that time (April or May), he had a telephone conversa-
tion with Alcoff. According to Jasinski, Alcoff introduced
himself, and informed Jasinski that he “was going to get what
he wanted in this contract negotiation, and that it would be a
fruitless exercise on our part to try and negotiate a contract that
deviated from the agreement that they were negotiating with the
Tuchman group and he was going to get what he wanted one
way or the other.”

Alcoff denied having any phone conversation with Jasinski
concerning these negotiations at that time. Alcoff asserts that
his only phone conversation with Jasinski related to another
facility, Saint Lawrence, wherein they discussed an issue re-
lated to the union-security clause. He added that his next con-
tact with Jasinski was at the first negotiation session that he
attended, in June 2005.

On May 11, 2005, a bargaining session was held at Respon-
dent Monmouth. Justin Foley was the negotiator on behalf of
the Union, and was accompanied by Norman DeGeneste, a
union business agent. Jasinski and Harris were present on be-
half of Respondent Monmouth.

' Machado did not testify in this proceeding.
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Prior to that session, Jasinski had sent identical letters to
Foley, with respect to all three Respondents. The letter re-
quests additional information from the Union, and discusses an
arbitration award, which dealt in part, with an issue according
to Jasinski of viability of the Funds. Jasinski referred in the
letters to an alleged position taken by the Union’s trustees at
that arbitration, and added as follows: “This position by the
Union’s trustees, coupled with the Union’s bargaining position
that any proposals regarding the Funds and the Employer’s
contribution to such Funds are non-negotiable, concern us.”

Foley responded to Jasinski’s letters, by a single letter refer-
ring to five facilities including the three involved here.'* In that
response, Foley discussed the information requests made by
Respondents, as well as those made by the Union, and re-
quested scheduling of dates. Foley made no reference in his
letter to Jasinski’s assertion that the Union’s bargaining posi-
tion had been that proposals relating to the Funds were “nonne-
gotiable.”

Foley did testify in this proceeding, as well as before Judge
Davis, that the Union never took such a position during bar-
gaining. Foley testified before Judge Davis, but not here, that
he did not respond to Jasinski’s assertion in this regard, because
“it seemed false on its face.”'

Jasinski testified that Foley at this session at Respondent
Monmouth, as well as at several other sessions involving other
unspecified facilities, took the position that “his hands were
tied. That there were certain things that were not negotiable;
that he could not deviate because he constantly referred to the
Most-Favored-Nations clause that was negotiated in the Morris
Tuchman contracts that if he gave it to us he would have to
have given it to everyone else in the industry and they would
not do that.” Foley as noted, denied ever stating during nego-
tiations that any proposals from the Union were “nonnegotia-
ble.”

Foley began the meeting by requesting that Respondent
Monmouth agree to sign an extension of the recently expired
collective-bargaining agreement. Jasinski did not give a defi-
nite response to that inquiry. The parties then discussed respec-
tive information requests that each side had previously made of
each other. Jasinski asked about several pieces of information
that he had requested from the Union, and that had not been
received. Foley replied that the Union would do its best to get
the missing information to Respondent Monmouth as quickly
as possible.

Foley advised Jasinski that Respondent Monmouth had not
fully complied with the Union’s prior information request, and
that the Union needed that information to continue the collec-
tive-bargaining process. The record does not reflect Jasinski’s
response to Foley’s request to supply the missing information,
nor whether Foley specifically told Jasinski what information
still had not been supplied.

12 Foley was also the lead negotiator for Laurel Bay and Pavilion at
Forrestal. As noted above, Pavilion at Forrestal was the subject of
Judge Davis’s decision.

" Judge Davis did not resolve this credibility dispute between Jasin-
ski and Foley with respect to the issue of whether the Union had during
bargaining stated that Funds issues were “nonnegotiable.”

In that regard, the Union had sent a letter dated January 20,
2005, to Respondent Monmouth, requesting 24 different items
of information. Respondent Monmouth supplied most of the
information requested, prior to the initial bargaining session
conducted by Pimplaskar on behalf of the Union. However,
according to Foley, and not denied by Jasinski, Respondent
Monmouth did not supply, by the May session, any information
covered by items 19-21 of the request, which involved infor-
mation relating the usage of agency employees, including the
names of agencies used by Respondent Monmouth as well as
the number of hours worked by agency employees, per diem
employees, and or no frills employees over the past 3 years, on
a quarterly basis, broken down by job classification.'*

The parties then turned to a discussion of the Union’s pro-
posal that had been previously submitted. There were a few
agreements on some minor clerical provisions, such as adding a
cover page, changing the name and address of the Union, and
an agreement on the Union’s request to add sexual preference
to the no discrimination article in the prior agreement. After
the parties discussed the proposed changes by the Union to the
union access and visitation clauses, Jasinski stated that Respon-
dent Monmouth wanted the Union to present a full economic
package, before it would engage in a discussion of economic
items,' since it did not wish to negotiate piecemeal.

Thus, Respondent Monmouth would not discuss items that it
characterized as economic, such as the Union’s proposals for
additions in bereavement leave and leave for marriage, and
increases in payment to the Union’s Benefit Funds.'®

The bulk of the meeting was spent discussing the Union’s
proposal on agency employees. This proposal sought to elimi-
nate Respondent Monmouth’s 40-percnet usage of agency em-
ployees, and instead, limit agency usage to fill for temporary
openings and temporary staffing needs. The proposal also pro-
vides that if temporary or agency employee works regularly for
90 days, that employee shall be made permanent and be in-
cluded in the bargaining unit.

Jasinski responded that this proposal would be a big change
for Respondent Monmouth’s operations and that the use of
agency employees was important for the current operations of
the facility. Jasinski also explained to the Union why the cur-
rent 40-percent policy was necessary, essentially stressing Re-
spondent Monmouth’s need for flexibility and the need to in-
sure full staffing. Foley responded that the Union did not be-
lieve that having 40 percent of bargaining unit work done by
agency employees is in the best interests of the Union’s mem-
bers or in terms of continuity of care, and the Union is seeking
to change this in the bargaining process.

After this meeting, Foley sent a letter to Respondent Mon-
mouth (as well as the other two Respondents), following up on
previous requests for information, that had not been provided,

' 1 note that the complaint does not allege that Respondent Mon-
mouth violated the Act, by refusing to supply information requested in
the Union’s January 20, 2005 letter.

'S The Union’s proposal did not include any wage increases or
minimum rates. It stated, “[P]roposal pending fulfillment of informa-
tion requests related to current wages and wage policies.”

'® The Union’s proposal requested payments of from 21 to 24 per-
cent of gross payroll to the Local 1199 Benefit Fund.



12 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

including information relating to the use of agency employees,
plus a new but somewhat related request for information asking
for the number of hours that non bargaining unit employees
have worked in bargaining unit jobs, by job classification, for
2002-2005.

Also included along with this letter was a spreadsheet pre-
pared by Foley, based on information provided by Respondent
Monmouth, as well as some assumptions made by Foley, of the
Respondent’s costs.

On May 18, 2005, Jasinski faxed a counterproposal from Re-
spondent Monmouth to Foley. The proposal responded to the
Union’s proposal in part, and in part stated that with respect to
what it considered economic items, Respondent Monmouth
would provide proposal “after the Union submits a total and
complete package.”

The first bargaining session wherein Foley conducted the
bargaining at Respondent Pinebrook, was held on May 16,
2005. The session began with a request by Foley to bargain the
three facilities together, as had been done in past years. Jasin-
ski rejected that request, because each Respondent was a sepa-
rate facility. Foley then asked for a contract extension, as he
had in the session with Respondent Monmouth, and Jasinski on
behalf of Respondent Pinebrook, did not respond to this re-
quest, but clearly did not agree to extend the contract.

The parties then discussed their respective information re-
quests. The Union supplied to Respondent Pinebrook “a fair
amount,” of the information it had requested.

Foley informed Jasinski, as he had during the Respondent
Monmouth session, that the Union still had not received all the
information that had been requested in its prior letter. The
record does not reflect Jasinski’s response at that time.

The parties then went over the Union’s proposal, which was
substantially identical to its proposal submitted at the negotia-
tion session with Respondent Monmouth. The bargaining over
this proposal, was similar to the bargaining at Respondent
Monmouth. Respondent Pinebrook agreed to the Union’s pro-
posals on changing the name and address of the Union, adding
a cover and table of contents, and adding sexual preference to
the no discrimination article. The parties also discussed the
issue of union orientation, wherein Respondent Pinebrook as-
serted that this was already happening, but Foley still asserting
that the Union’s proposal stood. There was also discussion of
the Union’s proposal on agency employees. Jasinski stated that
the agency’s proposal of the Union is “a big problem.”

On May 17, 2005, Jasinski sent a letter to Foley, asserting
that Respondent Pinebrook had complied with the Union’s
information request in March, and was advised at that time by
the union representative (Pimplaskar), that no further informa-
tion is needed.'” Foley replied by letter of May 21, 2005, deal-
ing with all three Respondents, plus Laurel Bay and Pavilion at
Forrestal, other facilities, represented by Jasinski. Foley re-
ferred to his previous letter to Jasinski dated May 13, 2005,
detailed above, wherein Foley specified which items of infor-
mation had not been supplied, with respect to Respondent
Monmouth. Foley mentioned Jasinski’s request made at all the

17 Jasinski sent an identical letter to Foley with regard to Respondent
Monmouth.

facilities, that the Union submit an “economic proposal.” Foley
stated that “the information that we requested back in January
is important to our being able to do so. We anticipate your
compliance with this requests.”

Jasinski replied to this letter, by sending five identical letters
to Foley, one for each facility. The letter criticized Foley for
lumping together the five facilities in his previous letter. Jasin-
ski observed that these facilities are separate corporations, with
different interests, and we “will not be negotiating collec-
tively.” Jasinski added, “[W]e trust that you will recognize and
respect our position and all future request will be addressed to
the needs and interest of the individual facility.”

The next bargaining session between the parties took place
on June 3, 2005, at Respondent Monmouth. Foley once again
requested that Respondent Monmouth supply it with informa-
tion that had been requested. Foley noted that the missing in-
formation involved details concerning Respondent Monmouth’s
use of agency employees. The record does not reflect Jasin-
ski’s response, but it is clear that no additional information was
turned over by Respondent Monmouth at that meeting.

The only issue discussed at this meeting was the agency is-
sue, since the meeting lasted only a half hour, due to a previous
commitment by Respondent Monmouth. Jasinski explained
that the use of agency personnel works for Respondent Mon-
mouth, and that it provides flexibility for the facility. Jasinski
explained that if the facility is short staffed on a particular day,
because no one is available they can quickly fill the spot by
calling an agency. Foley asked Jasinski if Respondent Mon-
mouth had difficulty hiring employees. Jasinski replied that
they “had not really had trouble hiring.” Foley suggested that
Respondent Monmouth take a closer look at the proposal that
the Union had provided, which Foley felt contained flexibility
to accommodate Respondent Monmouth’s concern.'®

The next bargaining session involving the parties was at Re-
spondent Milford on June 13, 2005. According to Jasinski, at
this session, Foley repeated what he had also stated at his first
session bargaining for Respondent Monmouth and Respondent
Pinebrook, that his (Foley’s) hands were tied, there were certain
things that were not negotiable, and the Union could not deviate
because of the most-favored-nations clause in the Tuchman
contract. Foley as noted denied ever stating that any items
were nonnegotiable. Foley asked about extending the contract,
for 60-90 days. Jasinski replied that Respondent Milford
would not sign a contract extension and would not do so in the
future.

Foley then asked about the Union’s information request con-
cerning agency personnel. Jasinski replied that Respondent
Milford had provided to the Union information on agency per-
sonnel in a previous arbitration. Foley replied, that was rele-
vant information that the Union needed since the arbitration.
Foley asked for agency information for the past 6 months.
Jasinski answered that Respondent Milford would provide that
information to the Union.

Foley on behalf of the Union presented a written proposal,
which was virtually identical to the proposals previously sub-

'8 Note that the Union’s proposal permits the use of agency employ-
ees to fill in for absent unit employees.
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mitted by the Union at the session involving Respondent Mon-
mouth. The parties reviewed these proposals, and Jasinski on
behalf of Respondent Milford presented Respondent Milford’s
counterproposal. This counterproposal was, with a few minor
exceptions, virtually identical to the counterproposal submitted
by Respondent Monmouth to the Union on May 18, 2005.
Both of these counterproposals stated that there would be no
change in the agency-personnel clause in the prior agreements.

The parties then discussed Respondent Milford’s counter-
proposal. When the agency issue came up, Jasinski explained
as an additional reason for retaining the prior agency provision,
that at Respondent Milford, there was a problem with employ-
ees refusing overtime, necessitating the use of agency person-
nel. Foley asked Respondent Milford how it implemented the
hiring of employees from A-Best (one of the agency’s used).
Jasinski explained the process. Later on during a caucus, sev-
eral bargaining unit employees explained to Foley that the
process was not being implemented, as had been explained, and
that in the opinion of the unit employees, Respondent Milford
did not “respect” the 40-percent cap.

On June 15, 2005, 2 days later, the parties met for a negotia-
tion at Respondent Pinebrook. Foley began this session, as he
had in other meetings involving the other Respondents’, and
asked about the information still outstanding.'® Jasinski replied
that Respondent Pinebrook would provide the missing informa-
tion at the next meeting.

The parties discussed the issue of the use of agency person-
nel. Jasinski reiterated what he had said in other sessions about
how important the use of agency employees was, in that it pro-
vided Respondent Pinebrook with flexibility, and the opportu-
nity to call someone in, if the census went up or if there was a
refusal to work overtime.

Foley asked how the Union could properly monitor the
amount of unit work done by agency employees, and reiterated
that the Union needed the information in order to determine if
Respondent Pinebrook was complying with the contractual
provisions with regard to agency usage. Foley added that the
outstanding information requests, represents “in essence” bar-
gaining unit money that was being spent, and that Respondent
Pinebrook’s failure to supply such information is slowing down
the bargaining process. Jasinski responded that Respondent
Pinebrook did not have the information readily available, and
added that he did not know whether Respondent Pinebrook was
in compliance with the contractual provisions regarding use of
agency personnel.

Foley stated that although the Union still needed the out-
standing information, it would present an economic proposal, to
avoid further delay. The economic proposal was presented,
along with a document by Foley, which he viewed as incorpo-
rating all the prior agreements of the parties. The economic
proposal included three wage increases of 4 percent a year, plus
parity increases, which incorporated minimum rates for various
classifications, including $22 per hour for the LPNs. The pro-
posal also requested on increase in health insurance contribu-

T note that prior to this meeting, Foley had in two letters set to
Jasinski in May, specifically mentioned what information was still
missing.

tions to 22.33 percent of the payroll. These proposals were
reviewed, and discussed, as was the proposal submitted by
Respondent Pinebrook.”’

On June 29, 2005, the parties met again at Respondent Pine-
brook. In addition to Jasinski, Harris, Foley, and Business
Agent DeGeneste, Alcoff attended this session, to see for him-
self how negotiations were going.”! Foley began the meeting
by once again asking for the outstanding information, which
Respondent Pinebrook had agreed to provide by this session.
Jasinski replied that Respondent Pinebrook did not have the
information requested.

At that point Jasinski presented the Union with an economic
proposal, which supplemented the proposal previously submit-
ted by Respondent Pinebrook. The proposal provides for wage
increases of 3 percent on September 1, 2005, and 2.5-percent
increases on September 1, 2006, April 1, 2007, September 1,
2007 and September 1, 2008. It also provided for a merit pay
proposal, at Respondent Pinebrook’s sole discretion, a no-frills
rate for CNAs of $11.50, and $23 for LPNs. With respect to
the Funds, the proposal called for no contributions to the Un-
ion’s treasury and education, alliance and legal funds, pension
contributions for employees who complete 1 year of employ-
ment, of $.20 per hour for hours worked up to 37.5 hours per
weeks, and health insurance contributions of 22-1/3 percent of
pay for hours worked up to 37.5 hours per week. The proposal
also contained some changes in the union activity and visitation
clauses of the prior agreement.?

Foley asked several questions about Respondent Pinebrook’s
proposal, which were responded to by Jasinski. Alcoff then
requested a caucus. During the caucus, Alcoff informed Foley
that he felt that Respondent Pinebrook’s proposal was “a real
FU proposal,” and that the proposal was “hostile,” and that
when an Employer gives such a proposal “they’re sending a
message.” Alcoff instructed Foley to ask Jasinski, “[W]hat the
hell he’s doing.” Alcoff and Foley then met with the bargain-
ing committee, and went over Respondent Pinebrook’s propos-
als. Foley explained to the committee that the proposal was
very far from the Union’s proposal on the table.

The Union returned to the bargaining table, and Foley told
Jasinski that Respondent Pinebrook’s proposal was a “slap in
the face” and an “insult,” and was “outrageous,” and was not
intended to reach an agreement.

Jasinski replied that it was a serious and fair proposal, and
that he did not appreciate that characterization. At that point,
the Union requested a side-bar meeting with only Jasinski,
Harris, and Foley present. Alcoff told Jasinski that Respondent

2 This proposal was virtually identical to the proposals that had been
submitted by Respondents Milford and Monmouth to the Union.

! Foley had reported to Alcoff that bargaining wasn’t going well,
and Alcoff wanted to see for himself if the Union was missing a signal.

2 The proposal, unlike the prior agreement, forbid employees from
engaging in union activity, including distribution of literature, which
could interfere with the performance of work during working time or in
working areas, and required union representatives to seek permission
from Respondent Pinebrook to enter the facility and speak with em-
ployees. Further this proposal modifies the bulleting board clause, to
state that any notices posted therein, “shall not contain anything that is
disparaging in any way to the Employer or any of its representatives.”
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Pinebrook’s proposal was an “FU” proposal, and that he did not
understand what their agenda was and why they would make
such proposals. Alcoff specifically mentioned some examples,
such as the proposal to modify the bargaining unit®® and the
union visitation clause.

Alcoff added that Jasinski needed to decide whether he
wanted to have a deal and a relationship with the Union or not.
Alcoff also explained that the Union had mostly good relations
with employers in the industry, had reached deals with these
employers, and that the Union has carried the political order for
the industry, by putting a human face on the for-profit industry
with regard to regulation and reimbursement issues, and that
nursing homes were profiting from the Union’s efforts. Alcoff
then asked, “[W]hy would you pick a fight with us?” Jasinski
responded that he wasn’t picking a fight, but was simply mak-
ing a proposal.

Jasinski also accused the Union of being slow in coming up
with its economic proposal. Alcoff reminded Jasinski that the
Union was still waiting for information from Respondent Pine-
brook. Alcoff told Jasinski that he wanted negotiations to move
forward, and asked Jasinski to give an indication of what he felt
was the problem. Jasinski answered that the Union’s agency
usage proposal was the problem at all three facilities. Foley
explained that the Union’s proposal was necessary, because
there was a lot of bargaining unit work being done by agency
employees. Alcoff suggested that Respondent Pinebrook con-
sider how the problem could be solved based on the proposals
that were on the table. Alcoff suggested another off the record
meeting, involving only Jasinski, Harris, Alcoff, and Foley.
Jasinski, after consulting with Harris, agreed to participate in
such a meeting.

Harris testified that at this side bar meeting on June 29, Al-
coff stated that the Union wanted the same agreement as the
Tuchman agreement. Both Foley and Alcoff deny that Alcoff
had made any such statement during the June 29 side-bar meet-
ing. Jasinski did not testify that Alcoff made such a remark
during this meeting.

The “off the record meeting” discussed on June 29, was held
in early July at the Union’s office. Foley, Alcoff, Jasinski, and
Harris were present.* Alcoff began the meeting by suggesting
that in the interest of moving negotiations forward, the parties
should combine negotiations for all three facilities, while re-
minding Jasinski that there was a history of such combined
bargaining, while signing separate contracts. Jasinski re-
sponded that the three facilities had separate interests and he
explained some of the differences, such as the fact that Respon-
dent Monmouth had very different financial conditions than the
other facilities. Jasinski stated that he was not interested in
negotiating collectively, and he wished to continue to negotiate
separately.

2 Respondent Pinebrook made a proposal to modify the unit to state
that part-time employees eligible “to participate and receive benefits
and employer required contributions under this contract are defined as
those employees who are regularly scheduled and work thirty (30)
hours or more per week.”

# Also present at this meeting was Milly Silva, president of the Un-
ion.

Alcoff then suggested that the same individuals continue to
engage in “off the record” discussions on a joint basis, and then
bring back the agreements reached to the three separate nego-
tiations. Jasinski replied that he would consider that suggestion
and get back to the Union if that was a viable possibility.

Alcoff then asked Jasinski what was the real road block to
reaching an agreement at all three facilities. Jasinski responded
that the agency issue was the number one issue and the number
one concern. Alcoff replied that he didn’t understand why the
Employers wanted to use agency employees to the extent that
they do. Alcoff explained that based on his 20 years’ of experi-
ence in negotiating nursing home contracts, most employers in
the industry agree with the Union, that using agency personnel
is a bad idea, and that it is not a good way to provide care and
run a business. Alcoff added that using agency personnel,
“made no sense to me,” and that the parties ought to be figuring
out how to have a permanent work force.

Jasinski responded that it was part of the culture of these fa-
cilities, that it worked for these facilities, and that they were not
interested in changing it in a fundamental way. Alcoff replied
that it was insane for the prior union leadership to have agreed
to a provision, allowing the use of 40-percent agency personnel,
and added that these individuals who so agreed were no longer
with the Union, because they agreed to these types of provi-
sions. Jasinski countered that Alcoff was not there in the prior
negotiations, and does not know what was going on or what the
circumstances were. Further, Jasinski stated that he felt that it
was inappropriate for Alcoff to attack these individuals.

Alcoff repeated his assertion that he didn’t understand the
motivation behind these facilities extensive use of agency per-
sonnel, based on his experience with other employers. Alcoff
referred to the fact that other employers in the industry had
informed him that it was more costly to use agency personnel
(even taking into account the cost of benefits), because it is
necessary to pay more money to the agency, than it would cost
to use unit employees. Jasinski did not dispute Alcoff’s asser-
tion as to cost, but in reply repeated his assertion that this is the
culture these facilities are comfortable with, and they do not
want to change it.

Jasinski also stated that one of the reasons for the facilities
need to use agency personnel, is the fact that the Union’s mem-
bers do not want to work overtime. Alcoff answered that there
are other ways to address the issue of overtime. Alcoff gave
some examples, such as strategies to recruit and retain staff,
and using incentives and systems for creating overtime. Alcoff
suggested setting aside the agency issue, and concentrate on the
other outstanding issues. Alcoff said that he was sure that if the
parties could created good will around the rest of the contract
issues then they could figure out how to take the agency issue
and accommodate both the Employers’ and the Union’s con-
cerns. Jasinski answered that he would consider Alcoff’s ap-
proach and would get back to the Union.

Jasinski testified that at this meeting, as well as at another
unspecified meetings, Alcoff said that the Union could not
deviate from the terms of the Tuchman agreement, because of
the most-favored-nations clause, and if the Union gave a better
deal to the Gericare facilities, the Union would have to give it
to all the other Employers. Alcoff denied making any such
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comments at this or any other meeting.”> Alcoff did admit that
at the July “off the record meeting,” he did comment that the
Union had achieved wage increases and wage rates in other
units, as well as getting Employer’s to absorb health care and
pensions increases, and was seeking similar increases in these
negotiations. Alcoff also admitted that in several unspecified
sessions involving Respondent Pinebrook and Respondent Mil-
ford, he stated that the Union had obtained wage increases, and
fund contribution increases from other Employer’s, including
those involved in the “Tuchman” negotiations.”® Alcoff ex-
plained to Jasinski that the Union had helped to obtain state
legislative relief for these employers, and obtain these benefits
for their workers. Alcoff added that these Employer’s were
able to provide these increases, so why would Respondents
want to take it out on their workers, and explain to them why
they are not worth it. Jasinski replied that he wasn’t claiming
that the employees weren’t working or worth it, but that he was
not interested in what Tuchman Employers agreed to. He is
interested in what this Employer (Respondents Milford and
Pinebrook), are doing, and wants to negotiate over what these
Employer’s should be paying. According to Alcoff, and not
disputed by Jasinski, the Tuchman Agreement never came up in
the course of discussing the agency issue, and the Union never
took the position that Respondents should accept the Union’s
agency proposal, because it appeared in the Tuchman agree-
ment.

Alcoff also provided testimony that it would be highly
unlikely that any of the Tuchman Employer’s would invoke the
most-favored clause even if the Union had agreed to less favor-
able terms with these Respondent’s. Thus, the Tuchman
Agreement contains 20 separate economic attachments, each
containing varying terms concerning wages, days off, health
insurance enrollment with no single standard of pay or benefits.
Secondly, the most-favored nations clause in the Agreement
speaks in terms of “net economic impact,” which is difficult to
establish particularly in a nursing home setting. Third, in order
to establish net economic impact, Employers would need to
turn over and compare proprietary economic data. Further,
Alcoff’s unrebutted testimony establish that the most-favored
nations clause has never been invoked by any “Tuchman” em-
ployer, and that when the Gericare facilities increased agency
usage from 25 to 40 percent, no Tuchman Employer filed a
grievance about it or raised the issue with the Union.

Moreover, agency was not a major issue in the Tuchman ne-
gotiations or among Tuchman Employers. There was an issue

 Foley corroborated Alcoff’s testimony and testified that he (Foley)
did not hear Alcoff make any such remarks. Harris, in her testimony,
makes no mention of the Tuchman Agreement being raised during this
meeting.

6 Although the parties did make reference to the “Tuchman Agree-
ment,” technically there is no such single agreement. Although the
negotiations were conducted jointly with the Union for numerous Em-
ployers by Tuchman, each Employer involved entered into separate
signed agreements with the Union, which were not always identical to
each other. For example interest arbitration was included therein, and
some Employer’s took advantage of that clause to arbitrate and obtain
different contractual terms from the Union with respect to certain is-
sues.

involving “no frills employees,” which was utilized by
Tuchman employers, and which was an issue during negotia-
tions. Indeed the provisions agreed upon in the Tuchman
agreement treated no frills employees, temporary employees,
and agency employees the same way, although they are not the
same. One employer in the Tuchman group, did not agree to
this provision, and went to interest arbitration. That employer
obtained a different language from the arbitrator with respect to
agency and no-frills usage.

Furthermore, Alcoff named 13 New Jersey nursing homes,
all of which entered into contracts after the Tuchman Agree-
ment was reached, and which (unlike the Tuchman Employers),
did not participate in the Union’s Funds. The Union subse-
quently has entered into many other contracts containing less
favorable usage and benefit terms than in the Tuchman Agree-
ment.

This meeting concluded by Alcoff asking whether Jasinski
wanted to proceed with a negotiation session previously sched-
uled for July 8 with Respondent Monmouth, or continue with
the off the record discussion. Jasinski replied that he wished to
proceed with the meeting on July 8 at Respondent Monmouth.

On July 8, the meeting at Respondent Monmouth was held as
scheduled. This session began with Foley, once again advising
Jasinski that Respondent had yet to fully comply with the Un-
ion’s information requests dealing with the use of agency per-
sonnel. Jasinski replied that the Union would get the informa-
tion at some point.

Foley then presented Respondent Monmouth with a copy of
its economic proposal, which was similar to the proposal that
had previously been presented by the Union to Respondent’s
Pinebrook and Milford. Foley briefly went over the proposals
to make sure that Respondent Monmouth understood the num-
bers. Jasinski said to Foley, “Yeah, we’ve seen this. You
know generally how we feel about it.”

The parties did discuss the Union’s proposal on payments to
the Benefit Fund. In that regard, the Union’s initial proposal,
submitted to Respondent Monmouth on May 11, 2005, called
for contributions of 21 percent of gross payroll of all unit em-
ployees into the Benefit Fund,?” which rate could be adjusted
by the trustees to as much as 24 percent of payroll during the
agreement. The proposal submitted by the Union on July 8,
provided for a payment of 22.33 percent of payroll effective
July 15, 2005. This proposal did not provide for increases over
the life of the Agreement if the trustees felt it necessary, as the
Union’s prior proposal had included. Foley explained at the
session that the Union was presenting Respondent with two
options with regard to health contributions. Thus, the Respon-
dent could still accept the May proposal of 21 percent with the
possibility of increases to 24 percent over the life of the agree-
ment, or a fixed rate of 22-1/3 percent. Foley indicated to Re-
spondent Monmouth, that the Union was “indifferent” as to
which proposal Respondent Monmouth accepted.

The July 8 proposal also contained a slight modification of
the Union’s May proposal with respect to pension contribu-
tions. The May proposal asked for contributions of 2-1/2 per-
cent of earnings for each unit employee into the Pension Fund.

" The Benefit Fund provides health coverage to employees.
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The July 8 proposal asked for contributions of 2 percent of
payroll effective July 15, 2005, and up to 2-1/2 percent on
March 1, 2008.

The Union also made a modification of its prior proposal on
a temporary or agency employee, by eliminating the require-
ment in the May proposal that “[i]f a temporary employee is
scheduled on a regular basis for ninety (90) calendar days or
more, then the employee shall be made permanent and be in-
cluded in the bargaining unit.” Foley explained to Jasinski that
the Union had modified its prior proposal in this respect.

The meeting ended with no agreements, and a discussion of
the possibility of agreeing on a date for the next session. How-
ever, the parties could not agree on a specific date.

On July 15, 2005, Foley sent a letter to Jasinski. The letter
made reference to all Respondents, referring to them as Geri-
care, and stated that the Union had not heard back from him
about their side-bar discussion. Foley asked that the parties
schedule bargaining meetings for July 27, 28, and 29. The
letter suggested Jasinski call Milly Silva directly at the Local
office to followup on this. Foley did not explain in this letter
why he had suggested that Jasinski call Silva to set up new
dates. The reason was that Foley had resigned from the Union
effective July 15, 2005.2

Before he left, Foley drafted an exit memo to Silva, reporting
on the status of negotiations with Respondents. The memo
refers to Jasinski as “enemy name and contact.” The memo
also emphasizes that the Union had continuously requested
information from Respondents, and he (Jasinski) promised it
numerous times, but we’ve never gotten it.” Additionally, the
memo states that the language proposals of the Respondents
“aren’t that bad,” but that their proposals “on eliminating daily
overtime, merit pay, etc. are.” Foley also reported to Silva that
at the sidebar discussion, after “they put down the dumb pro-
posals at Pinebrook,” he and Alcoff told Jasinski to “rethink his
approach if he wanted to come to deal.” Finally, Foley added
that “Jasinski admits that the Agency issue is going to be the
problem in solving these contracts.”

E. Alcoff Replaces Foley as Lead Negotiator
for the Union

Alcoff became the lead negotiator for the Union, after Foley
resigned. The first meeting that Alcoff attended in that role,
was on August 12, 2005, at Respondent Monmouth. Present on
behalf of the Union, in addition to Alcoff, was Silva, De
Geneste, and Pedro Martinez, union shop steward. Jasinski and
Harris once again represented Respondent Monmouth. The
union representatives arrived late, because Silva was not felling
well that day. Alcoff began by again requesting information
that had not been provided, specifically dealing with LPNs.
Jasinski replied that the Union did not represent the LPNs, and
claimed that since he began representing Respondent Mon-
mouth, it was his understanding that LPNs were not included in
the unit and the Union had never raised the issue. Alcoff re-

% In his letter to Foley, did not mention that he was leaving the Un-
ion, or that he was stepping down as a chief negotiator.

plied that he had reviewed prior agreements in the Union’s
files, which did make reference to LPNs.”

The parties discussed the issue of the use of agency person-
nel. Alcoff asserted that this was the biggest issue, and the
Union still needed information that it had not received, particu-
larly in regard to new hires in the last 6 months. Alcoff added
that it seemed to the Union that the only employees being hired
were agency personnel. In that regard, Martinez claimed that
his brother had applied for work at Respondent Monmouth, and
was told at Respondent Monmouth’s facility, that he would be
hired as an employee of A-Best.*® Martinez added that when
people are hired by Respondent Monmouth as A-Best employ-
ees, that they have no choice about becoming part of the Union.
Martinez added that it seemed to him that “before long it would
be all A-Best there.”

Alcoff then asked both Harris and Jasinski how the hiring
process worked at Respondent Monmouth. Both Harris and
Jasinski replied that they did not know.

The parties then discussed Respondent’s proposal on over-
time, which led to a discussion on how overtime was assigned,
and generated into the issue of a grievance previously filed by
Martinez over overtime assignments.

Jasinski asserted that at this session, he mentioned prior
statements allegedly made by Pimplaskar and Foley about
terms not being negotiable and about the Tuchman Agreement
and the most-favored nations clause. Alcoff replied that he was
there to negotiate a contract, and is not going to deal with what
other people said. According to Jasinski, Alcoff stated that the
Union is looking to standardize the contract and get every em-
ployer to comply under the same terms and conditions that was
negotiated under the Tuchman Agreement. Alcoff denied that
this issue come up at any of the Respondent Monmouth ses-
sions, but as noted above admitted that during Respondent
Pinebrook negotiations, he did say that the Union had reached
agreements with other employers, the people are doing the
same work, and asked how could Respondent Pinebrook justify
paying the employees less. He added, “We just reached an
agreement with these 20 over here, these 12 over here. . . .
brought it up in the context of framing the goals and standards.”

One week later, on August 19, 2005, the parties met at Re-
spondent Milford. Alcoff, DeGeneste, and Union Representa-
tive Terry Harkin were present on behalf of the Union. The
Union also decided to bring 20-25 employees from all Gericare
facilities to attend this session. Alcoff explained that he had
felt that since there had been coordinated bargaining n the past,
and the proposals on the table from Respondents’ were the
same at each facility, that having employees present from all
three facilities would expedite the process.

Harris became upset at the presence of employees from the
other facilities, and told Jasinski that she wanted to cancel the
session. Jasinski told her that the Union could bring anyone it

¥ The recognition clause in the previous contracts, neither includes
or excludes LPNs. However, various other parts of the agreements do
make reference to LPNs, including the 2001 MOU, which covered all
three Gericare facilities, and addressed LPN wage rates.

** A-Best is an agency that supplies employees to all three Respon-
dents.
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wanted to the table, and convinced Harris to proceed with bar-
gaining.

Jasinski stated that he did not object to employees being pre-
sent, but reiterated that he had not agreed to coordinated bar-
gaining and he was just there to bargain for Respondent Mil-
ford.

Alcoff presented the Union’s modified economic proposal,
which was applicable to all three facilities. Jasinski reiterated
his prior position that he was not interested in joint bargaining,
and was there only to bargain for Respondent Milford. Alcoff
explained that he understood that, but that he was alerting
Jasinski, and that Jasinski would see the same proposals when
the parties bargained at the other facilities.

Alcoff then went over the Union’s proposals, and explained
why he felt that the proposals represented movement on the
part of the Union. Alcoff explained that the Union’s was pro-
posal of 12-percent increases moved the date of the increases
back 4 months. Additionally, the Union’s August 19 proposal
although still asking for a total of 12 percent over the life of the
contract, provided for split increases, which Alcoff asserted
would lessen the economic impact on Respondent Milford.

Jasinski responded that he felt the Union’s proposal was re-
gressive, since it also provided for “party” increases, which that
could in some cases, result in higher wage increases. Alcoff
disputed Jasinski’s assertion that the Union’s offer was regres-
sive, and they argued about that issue. Jasinski contends that
Alcoff added that he was going to get Respondent to the rate
that everybody else gets, and that “this is what the Tuchman
group got and this is what they’re going to agree to.”

The parties then discussed the Union’s Benefit Fund contri-
bution proposal. Alcoff explained that the Union had modified
its prior proposal, by moving the effective date of the increases
back 4 months, modifying the definition of gross payroll, and
by providing Respondent Milford with more stability, and less
exposure. The new proposal of an increase of 22.33, as op-
posed to the previous offer of increases from 21 to 24 percent
depending on the Trustees, Alcoff explained, presented less
exposure to Respondent Milford, since the initial proposal
could have resulted in an increase of up to 24 percent a month
after the contract was ratified. The Union also proposed for the
first time a cap on LPN and RN rates for contributions.

The parties also discussed the agency usage proposal, and
Alcoff explained that the Union’s new proposal modified its
prior proposal of an immediate elimination of the 40-percent
agency usage. The new proposal permits Respondent Milford
to continue to utilize agency personnel up to 40 percent of the
unit’s employees for the first year of the contract. Over the
remaining years of the contract, the proposal calls for gradual
reductions in the percent of agency employees used, from 30
percent, to 20 percent and finally to 15 percent by March 1,
2008. Alcoff explained that this proposal would allow Respon-
dent Milford to phase in the reduction of the use of agency
personnel, and that the Union hoped that the improved wage
rates proposed by the Union, would enable Respondent Milford
to be able to recruit and retain staff, and it would have less and
less of a need to hire agency personnel.

Jasinski replied that he had repeatedly stated that agency us-
age had existed at this facility for a long time, the Union had

never objected to its use, and Respondent Milford was not in-
terested in changing the 40-percent figure. Jasinski added that
Respondent Milford wanted to maintain the 40-percent use of
agency personnel, so it could “save money.”

Jasinski also testified that Alcoff commented with respect to
the Union’s entire proposal, “This is what we are going to pro-
pose. This is what we are going to get.”

In this regard Respondents note that in several respects the
Union’s proposal submitted on August 19, 2005, mirrors the
Tuchman Agreement. For example with respect to the agency
usage issue, the Union proposed that by the end of the contract
Respondent Milford “shall be allowed to utilize Agency per-
sonnel up to a maximum of fifteen percent (15%) of the bar-
gaining unit’s total employees.” The Tuchman Agreement
states that “Each facility per diem/no frills or temporary (in-
cluding agency) employees may utilize up to a maximum of
fifteen percent (15%) of the hours worked in each department.”

Respondent Milford also points to another clause in the
Tuchman Agreement, which it argues also applies to agency
employees, and which states as follows:

The Employer shall reduce the utilization of such em-
ployees by a cumulative amount of five percent (5%)
every six (6) months of this Agreement until the Employer
is brought into compliance with the fifteen (15%) cap.

However, in my reading of this contract, it is not all certain
that the reference to “such employees” in this provision in-
cludes agency employees. Thus, article 22 of the contract, is
entitled “Per Diem/No Frills and Temporary Employees.”
However, some of the provision of the article clearly refer only
to per diem and no-frills employees, including provisions set-
ting forth contractual provisions covering such employees’ pay,
seniority, pension contributions, holiday pay, and their right to
be subject to the grievance procedure. Further, the article pro-
vides that each current per diem/no-frills employee shall be
given 30 days to change status to “Frilled” employees. It adds
that such employees who do not change status, shall be grand-
fathered and subject to the contract as outlined, and the contract
then adds the clause referred to above requiring the Employers
to reduce the utilization of “such employees” by 5 percent
every 6 months. Thus, it appears to me that “such employees”
in this section refers to per diem/no-frills employees, who re-
ceive no benefits under the contract.

Further there are other significant differences between the
Union’s proposal and the Tuchman Agreement. The Tuchman
Agreement states that “Per Diem/No Frills and Temporary
(including Agency) employees shall be used on an on-call, as
needed basis only to substitute for regular scheduled employees
during their absence on non-working benefit days (sick leave,
Union days, holidays, personal leave days or vacation).” There
is no such requirement or provision in the Union’s proposal
regarding no-frills or agency employees. The Tuchman
Agreement also provides that “the Employer shall not use A-
gency personnel for any shift unless there are no bargaining
unit employees, including Per Diem/No Frills employees avail-
able and willing to volunteer to work the shift in question re-
gardless of whether the shift results in overtime pay.” There is
no such provision in the Union’s proposal.
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Both the Union’s proposal and the Tuchman Agreement do
require the Employer to make every reasonable effort to offer
work to bargaining unit employees before utilizing agency
employees, and to provide the Union with a monthly report
regarding the use of agency employees.

Respondent also point to the wage increases in the Union’s
proposal of 3.0 percent on August 1, 2005, 2.5 percent on Au-
gust 1, 2006, 2.0 percent on March 1, 2007, 2.5 percent on
August 1, 2007, and 2 percent on March 1, 2008, as being iden-
tical to the wage increases provided in the Tuchman Agreement
Respondent is correct in that assertion. However, the record
also discloses several differences between the Union’s proposal
and the Tuchman Agreement including provisions regarding
parity increases, shift differential, and time-and-half for LPNs
working two floors.

The Union’s proposal on contributions to the Benefit Fund
was identical to the Tuchman Agreement in the amount of
(22.33 percent of payroll), but the Union’s proposal provided
for increases effective September 1, 2005, while the Tuchman
Agreement required the increases to be effective June 15, 2005.

Finally, Respondent Milford contends that the contributions
to the Pension Fund are “substantially identical,” in the Union’s
proposal and the Tuchman Agreement. I agree. Both the Un-
ion’s proposal and the Tuchman Agreement provide for initial
increases of 2 percent of earnings, per employee, upon comple-
tion of such employee’s probationary period, and increase to 2
percent, 2.5 percent of earnings, effective March 1, 2008.%'

After the parties completed their discussion of the Union’s
proposal, Jasinski presented Respondent Milford’s economic
proposals. The proposal provided for wage increases totaling
12 percent over the life of the contract, which was nearly iden-
tical to the increases, requested by the Union. However, the
proposal did not address the Union’s demand for parity in-
creases, and did provide for merit pay at the sole discretion of
Respondent Milford, which decision (to grant or not grant to
particular employees) shall not be subject to the grievance pro-
cedure.

The proposal also created a new “no-frills” rate of $11.50 per
hour for CNAs.

With respect to contributions to the Benefit Fund, Respon-
dent Milford agreed to the Union’s proposal of 22.33 percent of
pay, but added the condition of up to 37.5 hours per week, as
opposed to a percentage of gross payroll.

Respondent Milford also proposed that it make no contribu-
tions to the training and education, alliance, and legal funds.
Respondent Milford also offered to pay for all full-time em-
ployees, 20 cents per hour for all hours worked up to 37.5
hours, into the Pension Fund.

On the agency issue, Respondent Milford’s proposal states as
follows:

During the term of the Agreement, the Employer shall have
the right to utilize agency personnel up to 40% of the total

3! The Tuchman Agreement provides that the pension increase is ef-
fective June 15, 2005. The Union’s proposal does not mention an
effective date for the pension increase. As noted above, the proposal
does provide for increases to the Benefit Fund to be effective on Sep-
tember 1, 2005.

work force based only on total hours worked in the facility on
a yearly basis. No other conditions.

After a caucus, during which Alcoff characterized to the
committee, the proposal as “horrible,” the parties discussed in
detail Respondent Milford’s proposal. Jasinski brought up the
fact that Respondent Milford’s wage proposal of 12-percent
raise was consistent with the Union’s proposal. Alcoff com-
mented that Respondent Milford did not address the Union’s
demand for parity increases, which would bring new employees
up to standard rates. The parties discussed how Respondent
Milford would calculate starting rates, and Alcoff asked if Re-
spondent Milford had granted merit increases in the past.
Jasinski replied that he did not think so. Alcoff asked why the
proposal gave sole discretion to Respondent Milford and took
the decision out of the grievance procedure? Jasinski an-
swered, “[T]hat’s our proposal.”

The parties discussed Respondent Milford’s proposal to
eliminate payments into the training and education, alliance,
and legal funds. Alcoff commented that employees needed the
training and education fund in order to move up and advance,
they needed the legal fund for legal representation for personal
issues, and that the alliance fund helped advocate for more
nursing funding from the State. Jasinski replied that Respon-
dent Milford wanted to eliminate payments into all of these
Funds, and pointed out nobody had taken advantage of the
training and education fund.

Alcoff asked about the no-frills employee proposal, Jasinski
said that this was a new category of employee, who would re-
ceive no benefits at all. Alcoff asked if it would apply to work-
ers, regardless of seniority, and Jasinski answered, “Yes.” Al-
coff flatly rejected Respondent Milford’s proposal to create a
new category of no-frills employee.

The discussion turned to the issue of LPNs and Jasinski
stated that there was no proposal for LPNs because they were
not part of the unit. Alcoff replied that LPNs were in the unit,
and that prior agreements had included these employees in the
unit, and LPNs have been represented by the Union.””> An LPN
employee by Respondent Milford, present at the meeting,
pointed to an old contract that she had in her hand, stating that
she was in the Union. Alcoff stated that Respondent Milford
had deducted dues from LPNs’ salary and had made contribu-
tions to the Union Funds on behalf of LPNs. Further an em-
ployee member of the committee who was present, Carla
Carter, was an LPN, and Respondent’s Milford’s records indi-
cate that dues were deducted from her salary, as well as for
another LPN Louise Doyle, for the Union.*?

*2 In this regard, the MOU, executed in August 2001 by the parties
covering all the Gericare facilities, provided for minimum rates for
LPNs of $14 per hour. The record also includes a separate collective-
bargaining agreement between Respondent Milford and the predecessor
Union to Local 1199 dated October 22, 1990, with a unit of all LPNs.

3 Foley previously submitted a proposal to Respondent Milford
which had crossed out LPNs. Alcoff opined that this was a mistake,
and that Foley had copied the unit in the blue collar contract. As noted
above, the prior contract with Local 1115 included LPNs in a separate
agreement, covering LPNs only.
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Alcoff indicated that the Union had requested an extra $1 in-
crease for LPNs, in part because it was a way to eliminate the
need for Respondent Milford to use agency employees. Alcoff
stated that he had anecdotal evidence that LPNs in the unit were
being paid $1 less than A-Best LPNs who were working there.
Thus, Alcoff contended that the best way to recruit and retain
staff, is to have meaningful increases, and agency employees
would not be needed. Jasinski insisted that Respondent needed
to retain the right to use agency employees. Alcoff responded
that this was not good because the agency employees are doing
the same work, and should receive the same benefits. Alcoff
also reminded Jasinski that Respondent Milford still has not
fully completed the Union’s outstanding information request
concerning agency workers. One of the workers in the room
was a CNA, who was an A-Best employee. He stated that he
wanted to be in the bargaining unit, but could not do so, accord-
ing to Respondent Milford. Further, committee members stated
that when an agency employee is hired, the employees are
handed an A-Best application by Respondent Milford officials,
and the individual would be hired an A-Best employee and
supervised and scheduled by Respondent Milford. Alcoff
asked Harris a series of questions pertaining to the hiring proc-
ess, such as who gives out applications, and whether applicants
are given A-Best applications by Respondent Milford officials.
Harris responded to each of Alcoff’s questions that “she did not
know.” Alcoff seemed skeptical of these responses, and stated
Harris was the director of human resources, “how could she not
know the answers to these questions?” Harris continued to
insist that she did not know the answers to Alcoff’s questions.
Some committee members chimed in that Harris was not telling
the truth and that she knows what happens.

After this discussion ended, Jasinski announced, “[T]his is
our final offer.” Alcoff responded, “How can it be your final
offer? First of all it’s your first offer, and second of all there’s
been no negotiations on it, and you haven’t given us any of the
information on Agency personnel. You’re not proposing any-
thing on the nurses.” Alcoff then asked, “How could you call
this a final offer? There’s nothing . . . I mean nothing’s hap-
pened.”

Jasinski repeated, “[I]t’s our final offer.” Alcoff repeated
that the Union still had outstanding information requests, that
the Union still needed questions answered about Respondent
Milford’s proposal, and that the parties should continue to ne-
gotiate and set additional bargaining dates. Jasinski responded
that he did not have his calendar with him, but he would get
back to Alcoff concerning scheduling additional bargaining
sessions.

On September 12, 2005, the parties met at Respondent Pine-
brook. Present on behalf of the Union were Alcoff, DeGeneste,
and Union Representative Allen Sable. Employees from both
Respondents Monmouth and Pinebrook were also present.
Jasinski and Harris once again represented Respondent Pine-
brook. The meeting began by Alcoff again asking for addi-
tional information that he requested in his August 30, 2005
letter to Jasinski. Jasinski indicated that the A-Best information
was not relevant and was just a stall tactic by the Union. Alcoff
replied how could it not be relevant when the central funda-
mental question raised is the use of agency personnel. Jasinski

finally indicated that he would be supplying some information,
some did not exist, and some information it did not have.
Jasinski added that if the Union is interested in the information
regarding the agency personnel, it could subpoena the informa-
tion from the agency itself.

Alcoff then gave Jasinski a copy of the same proposal it had
submitted to Respondent Milford on August 19, and said,
“[H]ere it is for Pinebrook.” Alcoff added that the Union could
not make dramatic changes in its proposals, until it receives all
the information it sought, but he pointed out that the Union had
moved the effective date for several fund contributions. He
emphasized that the Union was “trying to show movement,”
but it was hard to give a full proposal, when the Union had not
received information on the item (agency) “that you yourself
have defined as an obstacle.”

Jasinski then presented a proposal similar to but slightly
modified from the proposal submitted by Respondent Milford
on August 19, 2005. The proposal called for slightly higher
wage increases of 13 percent, but extended the contract to 42
months as opposed to 39 months, and the increases started on
September 1, 2005, as opposed to August 1, 2005, in the pro-
posal submitted by Respondent Milford. Additionally, under
the no-frills rate, Respondent Pinebrook proposed a rate of 23.5
percent for LPNs, while there was no such rate in the proposal
of Respondent Milford.** Other than these changes, the pro-
posals of Respondent Milford and Respondent Pinebrook were
identical.

After a brief discussion of the proposal, Jasinski asserted that
this was Respondent Pinebrook’s final offer and that the parties
were at impasse. Alcoff responded, “[W]e are not at impasse,”
and Jasinski repeated his assertion, “[Y]es, we are.” Alcoff
asked, “[H]ow could we be at impasse when you’re not provid-
ing information on those things you’re identified as the central
thing? How could we be at impasse when we haven’t done any
bargaining? It’s just you drop a proposal and you’re . . . there’s
no engagement on your proposals or our proposals. . . . How
could you be at impasse?” Jasinski continued to insist that the
parties were at impasse, and Alcoff continued to disagree.
Finally, Alcoff stated, “T’ll look forward to getting the informa-
tion from you and we’ll have to schedule other sessions.”

At some point during this meeting, the Union caucused with
members of the bargaining committee, which included Gloria
Archer, the shop steward for the Pinebrook facility. During the
caucus, Archer as well as fellow employee Gene Dalton re-
quested that the Union allow a vote on Respondent Pinebrook’s
final offer. Alcoff responded that the Union would not sched-
ule a vote, because he wanted all the facilities (including Mon-
mouth and Milford) to have their contracts run out at the same
time. Archer replied that she didn’t work for Milford or Mon-
mouth, but worked at Pinebrook, and she did not see how it
would be better for the Pinebrook employees if all these con-
tracts ran out at the same time.

Alcoff also informed Archer and the committee, that the em-
ployees at Pinebrook deserve the same pay for doing the same

** Indeed, as noted above Jasinski took the position during Respon-
dent Milford’s negotiations (as well as Respondent Monmouth), that
LPNs were not included in the units.
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work that the Union won is these other contracts, including the
Tuchman Agreement. Alcoff added that the employees were in
the same Union, paying the same union dues, and the facilities
were getting $1 million and there is no justification for them
not doing this. Alcoff concluded by asking, “[D]on’t you think
you’re worth it, why should we settle for less, why should you
accept less.”

Archer and Dalton were the only committee members who
stated that they were in favor of having vote on Respondent
Pinebrook’s offer. The rest of the committee members agreed
with Alcoff, that the Union should not present the offer to a
vote of the employees. Thus, the Union did not conduct a vote
of unit employees on the offer.*®

In a separate conversation, the date of which is not disclosed
in the record, Archer asked DeGeneste why the employees
could not have a vote on Respondent Pinebrook’s offer De-
Geneste replied that Larry (Alcoff) wanted all the facilities to
go out together, and also if the Union agreed, they would have
to allow 28 nursing homes to reopen their contract negotia-
tions.*

On November 3, 2005, the parties met once again, this time
in the presence of Mediators Charles Davis and Wellington
Davis. The session began by the parties informing the media-
tors of the latest proposals on the table. Alcoff then asserted
that the Union had still not received information from Respon-
dent Pinebrook that it had requested, including information
concerning the use of agency personnel, turnover and a copy of
the current collective-bargaining agreement.  Jasinski re-
sponded that Alcoff’s requests were a delay and stall tactic and
were not sincere. He added that there was no reason that the
Union needed the information, and Alcoff was not interested in
getting a contract, but he (Alcoff) had his own plan and strat-
egy.

After a caucus, the mediators suggested a side-bar discus-
sion. Alcoff stated that he wanted to figure out how to get to a
deal. He stated that the agency issue was still the biggest prob-
lem. Alcoff made several “what if” suggestions, but no formal
proposal. One suggestion was the parties live with the status
quo and “manage the agency thing,” by compromising on other
issues such union access. Alcoff also indicated since Respon-
dent Pinebrook had an “unspoken agenda,” as to avoid paying
benefits, he suggested a 1-year probationary period for all new
hires.

Jasinski responded that he was sick of Alcoff, that Alcoff
was a liar and could not be trusted. Jasinski added that Alcoff
had a scheme to not get a contract, and it was all about the
most-favored nations clause. Jasinski also stated that he was
sick of the information requests and the parties were at impasse.

The mediators asked Alcoff to make small moves, otherwise
the parties would be at impasse. Alcoff replied that they were
not at impasse, since Respondent Pinebrook had still not pro-
vided information on the central issue, and he was not inter-
ested in bargaining “with myself.” Alcoff stated that he was

% The above findings based on a compilation of the credited potions
of the testimony of Archer and Alcoff.

3¢ Based upon the credited and undenied testimony of Archer, De-
Geneste did not testify.

available to meet every date between then and Christmas, ex-
cept for Thanksgiving and Christmas day. He asked the media-
tors to be present as well. Alcoff repeated this offer in front of
Jasinski. The meeting ended without an agreement for a new
date.

Subsequently, Alcoff contacted Davis to see if he had heard
from Jasinski about Alcoff’s offer to schedule additional ses-
sions. Davis replied that he had not been contacted by Jasinski
about such rescheduling.

Alcoff sent a letter to Jasinski, dated December 28, 2005, of-
fering 9 different days in January 2006, to bargain for any of
the three Gericare facilities. Jasinski did not respond.

Alcoff followed up with another letter of January 19, 2006,
referencing all three facilities, in which Alcoff stated that Jasin-
ski had not responded to his December 29, 2005 letter, and
offered all dates between February 4 and March 2, 2006, for
bargaining.

Jasinski did not respond to this letter, and no negotiations
were scheduled in 2006.

On February 23, 2006, the Union filed its initial charges, al-
leging that all three Respondents had refused to meet and nego-
tiate over a new collective-bargaining agreement. Subse-
quently, the Union filed a number of amended charges against
Respondents, adding allegations of refusals to supply informa-
tion.

On August 3, 2006, the Union received a petition signed by
employees of Respondent Pinebrook, in July 2006, “requesting
that Larry Alcoff and Milly Silva not represent us in our con-
tract negotiations.” The letter also requested “other representa-
tion to do our contract.” The Petition also stated that the em-
ployees “no longer want SEIU 1199 to be our Union. There-
fore we are de-certifying you from our shop.” The document
was faxed to the Union by Roberta Egerton, the Union’s shop
steward at the time, with the following comments, “[W]e are
not happy with your services.” The Union did not respond to
this letter.”’

On September 14, 2006, Egerton signed on RC Petition on
behalf of a union named Local 707 Health Employees Alliance
Rights and Trades, to represent employees at Respondent Pine-
brook. Machado was also listed on the petition as a representa-
tive of this Union. This petition has been blocked by the instant
charges and complaint. The Region issued a complaint and a
first amended complaint, on July 26 and August 17, 2006, re-
spectively, alleging that all three Respondents refused to meet
with the Union and refused to supply relevant information to it,
in violation of Section 8(a)(1) and (5) of the Act.

On October 31, 2006, Jasinski sent the following letter to
Alcoff, with respect to Respondent Pinebrook.

Dear Larry:

We write you as the Employer’s designated representa-
tive and labor counsel for Pine Brook Care Center. At the
last bargaining session, after a number of bargaining ses-

%" In late 2005, and early in 2006, there was an internal union elec-
tion in which Odette Machado was running against Milly Silva for
union president. The Union was aware that most 